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  Rydym yn croesawu gohebiaeth yn y Gymraeg neu'r Saesneg. Atebir gohebiaeth Gymraeg yn y Gymraeg, ac ni fydd hyn yn arwain at oedi.  We welcome correspondence in Welsh or English. Welsh language correspondence will be replied to in Welsh, and this will not lead to a delay.
Cais Rhyddid Gwybodaeth / Freedom of Information request
Ein Cyf / Our Ref: 24-E-059






You asked:
1. A copy of the contracts for the experts for the independent maternity review
I confirm that the Health Board holds contracts relating to the appointment of the experts for the Independent Maternity and Neonatal Review (Maternity Review). These take two basic forms, as disclosed with this response and further described below.
(i) Consulting Agreement
The contracts with the following experts take the form of the Health Board's standard form consulting agreement, a template copy of which is disclosed with this response:
Oversight Panel experts:
· Mr Tony Kelly, Consultant Obstetrician, University Hospitals Sussex NHS Foundation Trust;
· Dr Denise Chaffer CBE, Executive Clinical Nursing / Maternity Patient Safety Leader;
· Dr Edile Murdoch - Consultant Neonatologist, Chair of the Scottish perinatal network significant adverse event review group and the NHSE maternity and neonatal outcomes group; and
· Sarah Land, Co-Founder and Charity Manager of PEEPS HIE (Hypoxic Ischaemic Encephalopathy).
Clinical Review Panel:
· Dr Alan Fenton (Consultant Neonatologist); 
· Professor Alan Cameron (Consultant Obstetrician);
· Christine Bell (Midwife); and
· Kelly Harvey (Advanced Neonatal Nurse Practitioner)
Engagement Review:
· Cath Broderick, Independent Consultant in Patient and Public Engagement

The contract for each above expert has the same content as the attached template form, with the following few exceptions:
1. the description of the "Services Provided" differs slightly depending on which role the expert plays in relation to the Maternity Review, ie whether they sit on the Oversight Panel or one of the workstreams mentioned above;
2. Cath Broderick's contract is subject to the laws of Northern Ireland rather than England and Wales. Please note this has been identified as an error and is in the process of being corrected;
3. each expert's contract has personal details included, identifying the name of the "Consultant", their contact details under "Notices" and their signature as well as the signature of the Health Board's signatory; and
4. each expert's contract includes a daily rate of payment under "Payment";
5. the rate of interest under "Penalties for Late Payment" in each contract is 4%.
 
The information mentioned at points 3 and 4 above in respect of each expert's contract is being withheld by the Health Board on the basis of the following exemptions under the Freedom of Information Act 2000 (the Act):
Section 40(2) personal data of third parties
The contact details and signatures mentioned at point 3 above and the rate of payment mentioned at point 4 above constitute personal data of third parties (other than the requester) and are being withheld from disclosure on the basis that disclosure would breach the first data protection principle of fairness, lawfulness and transparency. In deciding that section 40(2) applies to this information, we have taken into consideration the particular circumstances of the Maternity Review. Accordingly, we consider the likely impact of disclosing this information into the public domain justifies the application of the section 40(2) exemption in this case.

Section 43(2) prejudice to the commercial interests of the Health Board.

Section 43(2) of the Act contains an exemption from the disclosure of information held by a public authority if release of the information would or would be likely to prejudice the commercial interests of any person (a person may be an individual, a company, the public authority itself or any other legal entity). In this case, the Health Board considers that disclosing the daily rates of payment to the experts would be likely to prejudice the Health Board's commercial interests. The experts' daily rates are commercial information since they are the result of individual commercial negotiations, and they relate to an ongoing piece of work. Disclosure into the public domain would be likely to prejudice the Health Board's bargaining position in its future engagement of consultants/reviewers and ability to obtain the best possible rates from its suppliers. 

Section 43(2) is a qualified exemption meaning that a public interest balancing exercise must be carried out as to whether the public interest in disclosing the information outweighs the public interest in withholding it, or vice versa.   
Here, the Health Board accepts that there is a public interest in ensuring openness and transparency and there is an interest in the public being aware of how money is being spent and the benefits derived from that expenditure.  However, the Health Board believes that the harm described above in terms of prejudicing the Health Board's bargaining position in its future negotiations with consultants far outweighs any the public interest in knowing the daily rates negotiated for this review which in any case does not provide the public with any broader understanding of the overall costs to the Health Board of the review. The Health Board also considers it is not in the public interest to reveal commercially sensitive rates of third party suppliers into the public domain as this risks discouraging the broadest range of potential future reviewers or consultants from considering applying to work with the Health Board on this or future projects, who may consider this damages their bargaining power in their own negotiations for similar work.  In turn this could then jeopardise the Health Board's ability to complete the Maternity Review fairly and pursue its function to reach a conclusion to the Maternity Review.  On balance, the Health Board therefore considers that the public interest favours withholding this information. 
(ii) NHS Call off Contract
The contract with the experts undertaking the Governance workstream (individuals appointed by Niche Health and Social Care Consulting Ltd) takes a different form to the above, being a form of NHS Call off Contract. A copy of this contract is also disclosed with this response, with the following information withheld for the reasons set out below.
Section 40(2) personal data of third parties
The personal details and signatures of both parties to the contract constitute personal data of third parties (other than the requester) and are being withheld from disclosure on the basis that disclosure would breach the first data protection principle of fairness, lawfulness and transparency. In deciding that section 40(2) applies to this information, we have taken into consideration the particular circumstances of the Maternity Review. Accordingly, we consider the likely impact of disclosing this information into the public domain justifies the application of the section 40(2) exemption in this case.
Section 43(2) prejudice to the commercial interests of the Health Board.

The Health Board considers that disclosing the contract value and the breakdown of payments to be made under the contract would be likely to prejudice the Health Board's commercial interests because the breakdown of payments is commercial information since it has been negotiated with the Health Board as part of a competitive tendering process, and relates to an ongoing piece of work. Disclosure into the public domain would be likely to prejudice the Health Board's bargaining position in future engagement of consultants/reviewers and ability to obtain the best rates from it's suppliers. 

Section 43(2) is a qualified exemption meaning that a public interest balancing exercise must be carried out as to whether the public interest in disclosing the information outweighs the public interest in withholding it, or vice versa.   
Here, the Health Board accepts that there is a public interest in ensuring openness and transparency and there is an interest in the public being aware of how money is being spent and the benefits derived from that expenditure.  However, the Health Board believes that the harm described above in terms of prejudicing the Health Board's bargaining position in its future negotiations with consultants far outweighs the public interest in knowing the specific amounts negotiated for this review, which has been bid by the supplier as part of a tendering process and represents their unique strategy for pricing their services. The Health Board also considers it is not in the public interest to reveal commercially sensitive pricing strategies of third party suppliers into the public domain as this risks discouraging the broadest range of potential future reviewers or consultants from considering applying to work with the Health Board on this or future projects, who may consider this damages their bargaining power in their own negotiations for similar work.  In turn this could then jeopardise the Health Boards ability to complete this review fairly and pursue its function to reach a conclusion to this review. 
Additionally, the Health Board is and will continue to publish in its periodic financial reports details of its spend on the Maternity Review, including detailing what is being spent on consultants (see below at request 2). This level of cost transparency is an appropriate way of satisfying the public interest in understanding what is being spent on consultants. 
On balance, the Health Board therefore considers that the public interest favours withholding this information. 
2. How much cost has the health board incurred on the review to date?

Position at the time of this response

Under FOIA we are only required to provide you with our response as it was at the time of your original request, and as a matter of formality we have done so in the next section below. However, we recognise that it would be unhelpful not to acknowledge the fact that, in the time between your request and now, the information is now available. Therefore, we can advise you that we hold this information and that it is now reasonably accessible to you. 

The Health Board started publishing its year to date (2024/25) spend for the Maternity Review in its papers published by the Health Board's Performance and Finance Committee August 2024. The relevant item ('Maternity Review') can be found in the Financial Report papers (agenda item 2.2) for August 24 and September 24.

For ease of access, this information is reasonably accessible on our website at:
· August 2024: https://sbuhb.nhs.wales/about-us/key-documents-folder/performance-and-finance-committee-papers/performance-and-finance-committee-august-2024/
· September 2024: https://sbuhb.nhs.wales/about-us/key-documents-folder/performance-and-finance-committee-papers/performance-and-finance-committee-september-2024/ 

Position as at the time of your request
As noted above, our response to this part of your request was different as at the date of your request (29 May 2024). Notwithstanding that we have now provided the information requested, for the purpose of adhering to the strict requirements of FOIA, we have set out our response at that date as follows. As at 29 May 2024, the Health Board held some invoices it considered were likely to relate to the Maternity Review, but did not hold information confirming that these invoices related solely to the Maternity Review, as it had not undertaken the necessary analysis of those invoices to so. 
The Health Board was intending to conduct this analysis and publish the results of that analysis at a future date, and therefore at the time of your request, it was appropriate for the Health Board to apply Section 22 of the Act which states that information is exempt if it is intended that the information held by the public authority will be published at a future date. 
The Health Board considered the public interest test in relation to applying this exemption and is satisfied that on balance the public interest in withholding the information until such time as it has carried out a full analysis outweighs the public interest in disclosing potentially inaccurate and misleading information. It would not have been possible for the Health Board to have explained or clarified any such interim / unverified invoice figures (because it had not yet undertaken the full analysis it needed to do so), so would not have been able to publish them in a way that could have minimised the potential harm and unnecessary enquiries that would have been likely to follow such disclosure of costs at the time of your request.
The analysis referred to above has now been undertaken, resulting in the papers we have referred to in the previous section above.
 
2a. How much is Margaret Bowron being paid to chair the oversight panel?
As you may be aware, Margaret Bowron KC has now resigned as Chair of the Oversight Panel.  
The Health Board holds information relating to this part of your request. However, as per our response above in relation to payments made to experts, we are withholding disclosure of such payments on the basis of the exemption under sections 43(2) and 40(2) of the Act, as disclosure would be likely to prejudice the commercial interests of the Health Board and breach the data protection principles.
Section 40(2) personal data of third parties
The payment details constitute personal data of third parties (other than the requester) and are being withheld from disclosure on the basis that disclosure would breach the first data protection principle of fairness, lawfulness and transparency. In deciding that section 40(2) applies to this information, we have taken into consideration the particular circumstances of the Maternity Review. We recognise the senior role that Margaret Bowron KC held in relation to the Maternity Review, but we consider the likely impact of disclosing this information into the public domain justifies the application of the section 40(2) exemption in this case. 


Section 43(2) commercial interests of the Health Board
The details of charges agreed with the former Chair are commercial information since they are the result of individual commercial negotiations. They remain highly relevant given that the Maternity Review is ongoing and given that the Health Board is currently undergoing an appointment process to appoint a permanent replacement for the former Chair. Disclosure of this commercial information would be likely to harm the Health Board's bargaining position in respect of negotiating the best value rates with candidates applying for this position.
The Health Board accepts that there is a public interest in ensuring openness and transparency and there is an interest in the public being aware of how money is being spent and the benefits derived from that expenditure.  However, particularly at this time where the Health Board is actively recruiting a replacement Chair, the harm of disclosing the former Chair's payment details, in terms of harm to the Health Board's bargaining position in its current and any future negotiations with candidates, far outweighs any the public interest in knowing this information. The Health Board also considers it is not in the public interest to reveal commercially sensitive rates of third party suppliers into the public domain as this risks discouraging the broadest range of potential future candidates from considering applying to work with the Health Board on this or future projects, who may consider this damages their bargaining power in their own negotiations for similar work.  In turn this could then jeopardise the Health Boards ability to complete this review fairly and pursue its function to reach a conclusion to this review.  On balance, the Health Board therefore considers that the public interest favours withholding this information. 
3. How much is the review estimated to cost the health board and how is it being paid for?
The Health Board does not hold an overall estimated cost for the Maternity Review. It may assist you to know that the Financial Reports referred to at point 2 above state that £0.7m was set aside to support the Maternity Review in the Health Board's 2024/25 Financial Plan. However this is not necessarily an estimated overall cost since there is currently no fixed end date for the Maternity Review. If the Maternity Review does not conclude this financial year, a decision will be taken in planning the next year's Financial Plan as to whether additional budget is to be allocated to it.
The review is being funded solely by the Health Board.
4. Has any funding for the review been obtained from welsh government or any other external body?
I can confirm that no funding has been obtained from Welsh Government or any other external body to undertake this review.


5. Any terms agreed with review experts on their reports and what they are allowed to include or not
The contracts disclosed in response to part 1 of this request contains the extent of the relationship between the review experts and the Health Board and the terms of their agreements.  Please refer to our response to part 1 of this request. 
__________________________________________________________ 
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