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	Purpose of the Report
	The purpose of the paper is to present to the Mental Health Legislative Committee a report on the activity and compliance relating to the Mental Capacity Act (MCA) 2005, including an update and assurance around the management of Deprivation of Liberty Safeguards (DoLS) for Quarter 4.




	Key Issues



	· Staff competency and training for MCA/DoLS
· Supervisory Body and DoLS compliance



	Specific Action Required 

	Information
	Discussion
	Assurance
	Approval

	
	☐	☐	☒	☐
	Recommendations

	Members are asked to consider:
· MCA/DoLS Training compliance
· MCA/DoLS compliance. 
· MCA/DoLS Resource






MENTAL CAPACITY ACT COMPLIANCE REPORT


1.	INTRODUCTION
The Mental Capacity Act (MCA) 2005 provides a statutory framework for supporting individuals who lack capacity to make decisions. Compliance with the Act remains a legal requirement following the decision not to implement the Liberty Protection Safeguards during this Parliament.

This report outlines current compliance status, training performance, DoLS activity, financial implications, risks, and actions taken to ensure adherence across Swansea Bay University Health Board (SBUHB).


2.	BACKGROUND

The MCA 2005 applies to adults aged 16 and over, ensuring autonomy and decision-specific capacity assessments. The Health Board must ensure staff are competent and confident in applying MCA principles in care and treatment planning.
Principles
· Presumption of capacity for all adults aged 16+.
· Decision-specific capacity assessments required.
· Staff must apply MCA principles consistently.
MCA in Practice
· Collaboration with Swansea and Neath Port Talbot Local Authorities to align regional practice; quarterly meetings planned.
· MCA/DoLS flowcharts (Welsh and English) disseminated across wards; Professional Development Nurse engaging with teams.
· Increased referrals indicate improved awareness but highlight resource limitations.
· Complex Case Pathway developed to manage rising demand.
· MCA/DoLS team actively involved in All-Wales MCA/DoLS Steering Group chaired by Public Health Wales (PHW) Safeguarding Group.




3.	GOVERNANCE AND RISK ISSUES


Performance
Training Compliance Q4
· Level one – all staff (e-learning)
· Level two – Staff who have direct patient contact (e-learning)
· Level three – Staff involved in care and treatment planning (face to face).
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Key drivers 
· Electronic Staff Records (ESR) reporting limitations affecting accuracy
· Non-mandatory status reduces uptake
· Work force pressures impacting attendance. 83 did not attend and 52 withdrawals for Level 3. 
Mitigation
· Larger venues secured to meet Health Boards (HB) training requirements
· Microsoft Teams Training dates have been added to the training plan to address workforce pressures and reduce travel expenses.
· 1,877 HB staff have been trained since commencement of in-house Level 3 training in May 2024. 40% of registrants are in compliance. 
Key Actions 
· Implement mandatory MCA/DoLS training across all relevant staff groups
· Enhance ESR system to accurately reflect training requirements and compliance
· Continue awareness campaigns and flexible scheduling to improve attendance

1. DOLS compliance

Referral Activity
DoLS Referral Activity Q4


Referral Type
Jan
Feb
Mar
Total
Standard Following Urgent
92
90
107
289
Urgent
3
0
1
4
Standard
28
13
19
60
Review (Form 10)
0
3
0
3
Further (Form 2)
7
4
5
16
Total
130
110
132
372

















 Breaches
· Breach data has remained stable for last 3 quarters due to improved sign-off processes.
· SBUHB remains reliant on external Best Interest Assessors (BIAs), creating risk of delays.
 Improvement Plan
· Duty BIA scrutinizes all referrals for appropriateness and urgency.
· Triaging ensures safeguards and prioritization for urgent cases.
· Risk score reduced from 16 to 12 on HBRR during Q4 due to consistently low breach numbers. This has now been removed as a risk on the HBRR but remains on PCTSG Risk Register as 12. 
· No complaints or legal challenges reported to date.
Governance & Resource
· SBUHB has the lowest BIA resource in Wales: 3 WTE vs. benchmark of 7 WTE.
· Independent assessors provide limited support under Service Level Agreement (SLA).
· BIA’s complete approximately 3-4 assessments per week in line with HB’s across Wales.

Risks & Mitigations
· [bookmark: _Hlk225765434]Resource constraints for MCA/DoLS team and BIAs. Specialist Practitioner MCA/DoLS had been vacant for 5 months. Newly appointed Specialist Practitioner commenced position January 2026. Lead Nurse MCA/DoLS has been on long term sick for Q4.
· Referral activity has increased by 20.9% when compared to Q3 data, placing additional demands on the service and use of external assessors.
· Reduced capacity of external Section 12 Assessors in Q4. Additional Section 12 Assessors are being sourced to mitigate this risk. 
· Growing demand for MCA/DoLS support and bespoke training.
· Mitigation: duty and triage system, Service Level Agreement with independent assessors.
Key Actions & Next Steps
· Monitor trajectory plan for Level 3 training to meet 3-year compliance target.
· Monitor the compliance and performance of Microsoft Teams Level 3 Training to support the HB’s workforce pressures and travel expenses.
· Continue ESR integration and mandatory training implementation.
· Maintain quarterly compliance reviews and reporting.
· Support All-Wales MCA Training Framework development.
· Monitor resource gaps due to increasing demand for MCA assessments and DoLS applications.
Pilot Overview
· Approval: The All Wales MCA/DoLS Network meeting agreed to pilot the new Form 1.
· Duration: Six-month pilot commenced 1 May 2025.
· Participating Health Boards: 
· Swansea Bay University Health Board (SBUHB)
· Betsi Cadwaladr University Health Board
· Cardiff and Vale University Health Board
Monitoring & Governance
· Oversight by the All Wales Sub Group for Health Board assurances.
· Regular contact and review in identified pilot areas.
· Post-pilot review scheduled after completion.
Pilot Sites (SBUHB)
· Morriston General Hospital – Mental Health
· Learning Disabilities
· Neath Port Talbot Hospital
(All sites have confirmed participation.)
Progress & Outcomes
· Preliminary outcomes are positive.
· Formal outcome to be disseminated Q1.
Key Dates
· SBUHB pilot end date: 1 November 2025.
· Post-pilot review to be disseminated end of Q1.


4.	FINANCIAL IMPLICATIONS
· Welsh Government confirmed recurring funding for MCA, DoLS, and advocacy for this year.
· Funding does not reflect growing demand from increased MCA, DoLS, and Court of Protection cases.
· MCA/DoLS service forecast: £1k overspend by end of Q4.


5.	RECOMMENDATION

Progress has been made in training accessibility, DoLS process improvements, and awareness initiatives. However, compliance and resource challenges remain significant. Actions are in place to mitigate risks and align with statutory requirements and national standards.


RECOMMENDATION

Members are asked to consider:
· MCA/DoLS Training compliance.
· MCA/DoLS compliance. 
· MCA/DoLS Resource




	Governance and Assurance


	Link to Enabling Objectives
(please choose)
	Supporting better health and wellbeing by actively promoting and empowering people to live well in resilient communities

	
	Partnerships for Improving Health and Wellbeing
	☒
	
	Co-Production and Health Literacy
	☐
	
	Digitally Enabled Health and Wellbeing
	☒
	
	Deliver better care through excellent health and care services achieving the outcomes that matter most to people 

	
	Best Value Outcomes and High-Quality Care
	☐
	
	Partnerships for Care
	☒
	
	Excellent Staff
	☐
	
	Digitally Enabled Care
	☒
	
	Outstanding Research, Innovation, Education and Learning
	☐
	Health and Care Standards

	(please choose)
	Staying Healthy
	☐
	
	Safe Care
	☒
	
	Effective Care
	☐
	
	Dignified Care
	☒
	
	Timely Care
	☐
	
	Individual Care
	☐
	
	Staff and Resources
	☐
	Quality, Safety and Patient Experience

	Ensuring the Health Board has an MCA lead with a team to support staff competence and compliance with MCA and DoLS will ensure the human rights of those patients who lack capacity are protected so that they receive the care they require, ensuring it is in their best interests ensuing they are treated with dignity and respect within the law.

	Financial Implications

	All expenditure is budgeted, however managing the level of DoLs applications remain challenging within the current resource

	Legal Implications (including equality and diversity assessment)

	 The MCA is primary legislation and the HB is obliged by law to comply. The court of protection is a higher court with powers to set precedence and non-adherence could result in high-cost fines and significant reputational damage for the organisation

	Staffing Implications

	The resource within the team will need to be monitored against the level of DoLS applications and the need for support for patients with complex mental capacity issues within our hospital and community settings



	Long Term Implications (including the impact of the Well-being of Future Generations (Wales) Act 2015)

	With the rise in the elderly and learning disabilities population forecast, long term planning must take this into account when considering the future development of the MCA resource.
Every individual has the right to be involved in and collaborate in their care and treatment planning within the NHS and it procured placements. Robust oversight and management of MCA will ensure this is possible for those lacking capacity who are often the most vulnerable in our society.


	Report History
	

	Appendices
	None





Reportable Breach Data 2025/26

Breaches	Q1	Q2	Q3	Q4	20	9	8	9	
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