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	Purpose of the Report
	This report is to update the committee on a review of the management of Court of Protection cases across Swansea Bay University Health Board (SBUHB).
It will outline practice in each of the service group areas and compare with other HB areas across Wales to identify key risks, which need to be entered onto the HB risk register. It will outline the future work that needs to take place to ensure good governance and consistent safe practice for cases requiring input from the Court of Protection. 


	Key Issues



	Court of Protection work is increasing, placing demand on governance and clinical resources across all areas of the Health Board. This is not unique to SBUHB, other Health Boards are also experiencing increased demand and are seeking to review their services. However, SBUHB is an outlier in that is does not have a defined lead to monitor and report on CoP cases for the HB as a whole.

The CoP has the power to make significant decisions in relation to people’s everyday lives. It forms part of the Mental Capacity Act and as the number of complex cases increases so does the workload relating to court reports, statements and applications for court decisions and challenges to care plans via the courts.

A review of process across all the service groups has identified variation in practice with no agreed process in place for managing the demands and timescales from the courts. Delays from the lack of coordination with this work could result in costly financial penalties and the HB being held in contempt of court causing significant reputational damage

There is a need for a HB lead within corporate services to work with the service groups to develop uniformity of practice, data collation and reporting processes for the committee, and to act as a lead for communications with legal services, providing a centralised contact for the Health Board for matters relating to CoP.


	Specific Action Required 
(please choose one only)
	Information
	Discussion
	Assurance
	Approval

	
	☐	☐	☐	☒
	Recommendations

	Members are asked to:
· Consider the information provided and endorse the plan outlined






Report on the management of Court of Protection cases across SBUHB


1. INTRODUCTION

This report will outline the requirements of the Court of Protection (CoP) from the Health Board, the current management of Court of Protections cases across Swansea Bay Health Board (SBUHB). Following a review of internal and external information, it will consider the current risks to the Healh Board and propose a more robust Governance model.

2. BACKGROUND

Requirements of the Court of Protection
Section 45 of the Mental Capacity Act set up a specialist court, the Court of Protection, to deal with decision-making for adults (and children in a few cases) who lack the capacity to make specific decisions for themselves. 

The Court of Protection can make the decisions on where a person is to live; what contact, if any, a person is to have with specified persons (including prohibiting contact), whether consent to treatment should be given or refused, whether a person should take over responsibility for someone’s health, care or finances and whether a deputy for health and welfare should be appointed.

The Court of Protection is a superior court of record and is able to establish precedent and build up expertise in all issues related to lack of capacity. It has the same powers, rights, privileges and authority as the High Court.

Situation in Swansea Bay
Management of Court of Protection cases are the responsibility of each of the service groups. Originally when the service groups were established some resource was provided (approx. 0.4WTE band 6). This was intended to be incorporated into the Governance teams to support the work. At that point the workload relating to MCA DOLS was manageable, but with the Supreme Court Judgement in P v Cheshire West and Chester Council and P v Surrey County Council in 2014 the workload increased substantially and all Health Boards are now struggling to manage the workload with some reviewing their teams and processes.

The review of the mental capacity management for the HB identified ongoing issues with the monitoring and reporting of cases within the court of protection. In April 2024 work was agreed to review the processes currently in place for managing CoP work within SBUHB, benchmark against how CoP cases are managed across other HBs in Wales, identify key risks and consider how we could manage more efficiently and cost effectively.

Each of the service groups is expected to monitor, review and report on their own cases. Currently only in two service groups are there key identified individuals who lead on CoP cases and reporting to the committee on numbers and progress on cases has been inconsistent. The Corporate Governance team have reviewed options to improve oversight of CoP cases across the Health Board and the current process is that all cases should be logged within the claims module of the Datix system. However, from feedback from all service groups this is not seen as a feasible option as it is too resource intensive and is duplicating information already provided to, and held by our legal teams. 

A recent review provided by our two legal teams: Shared Services and Browne and Jacobson gave the following numbers:
24 cases with Shared Services and 34 cases with Browne and Jacobson a total of 58 cases.

Of the cases with Shared Services 17 are referred from MH&LD, three are with Long Term Care and two with Singleton Neath Port Talbot service group.
Two individuals have two actions in proceedings and two pieces of work are for legal review of HB policies so 20 individuals in total
There are 34 individual cases with Browne and Jacobson but the information provided does not identify the service group lead.

There is no uniform monitoring of costs some areas are tracking and reviewing invoices, but reviewing the spend for this work has not been possible at this time.

There is also no uniform process for referrals to the court, requests from the court or ongoing communications for cases. Referrals are sometimes served on the Chief Executive Officer but they arrive in the Health Board via various pathways and this often leads to delay in responding to court requests, purely due to things not being dealt with by the right person and the right time. 
 
Across Wales
The majority of Health Boards are also experiencing an increase in complex cases with the ensuing increase in court applications and the work that this entails.
Both Cardiff and the Vale Health Board and Cwm Taff Morgannwg are currently reviewing their processes, Hywel Dda have two solicitors employed and Aneuran Bevan manage it via shared services legal team, with an identified HB lead

A key advantage that all the other HB’s have that is not in place within SBUHB is a central in-box for all communication relating to Court of Protection work and an identified person responsible for the reporting on case numbers.

Service Group Review
A review has been undertaken with key Service Group leads to consider the current processes and issues relating to manging cases within the CoP. There is a wide variation in practice in relation to managing and oversight of work related to the Court of Protection. (For a full breakdown see appendix 1) The majority of cases sit within the Mental Health and Learning Disabilities service, where work has begun to review the resource requirements to manage the increasing demand. There is concern that if improvements are not made in the way the workload is managed and we remain unable to fulfil the requirements and timescales for the courts this may be identified as a future target for legal claims against the organisation. 

Challenges for breach of human rights and claims against unauthorised detainment if the MCA has not been correctly applied and DoLS are not in place where required, can result in high costs as Legal costs are applied on a daily basis for the length of any illegal detention. This can add up to significant amounts and there are no limits to the costs that can be applied within the Court of Protection. 

The Singleton Neath Port Talbot Service Group have also noted the increase in numbers and complexity of cases being referred to the courts. They have reviewed their processes and identified a lead for the Cop work and the focus is now on early identification of escalating cases, providing support to front line staff to deescalate in order to prevent a need for court applications. This is very much in line with the requirements of the MCA code of practice. 

Within Primary Community and Therapies Service Group, Court of Protection work is managed separately by each of the teams with cases being mostly within the long-term care team. Due to the high levels of multiagency working this SG has seen an increase in requests for S49 reports where the main party is the local authority. Work is still required to review the current processes in MSG but complex disputes and escalation to the court are being identified as impacting on length of stay on the acute wards and there is a lack of information available to support monitoring of numbers of cases and progress for in patients in the hospital.

There is a need to develop uniformity of process and to share good practice, a key improvement would be to establish a lead professional in each of the service groups. 

From reviewing the concerns across all the SG’s this lack of coordination and process is resulting in a significant risk to the Health Board both financial and reputational. Financial resources are wasted due to lack of in-house support with court ordered reports and failure to meet court set timescales. This could lead to the CEO being in contempt of court, resulting in fines and reputational damage.

3. GOVERNANCE AND RISK ISSUES
Although this is an early review and more work needs to be undertaken. It is possible to identify key risks:
· Lack of a central inbox and identified HB lead for CoP work and any central record of cases
· Inadequate resource – no central lead and challenges managing the high numbers of cases within MH & LD
· Lack of uniformity of process
· No identified lead in 2 out of 4 service groups
· Lack of competence and confidence in statements and report writing for court
· Wide variation in knowledge of MCA
· Seeking legal counsel too early on 

Work needs to begin to mitigate the risk identified A Task and finish group has been established by the executive Director of Nursing chaired by the Deputy Executive Director of Nursing. This will ensure the actions required are progressed. These include:
· Add to Health Board Risk Register – this will allow oversight and monitoring to ensure safe processes are developed
· Develop a CoP Lead post – funding for this has been agreed and will be managed within the corporate safeguarding team
· Develop a central inbox for communications – this would have oversight from the new lead post
· Identify a lead for each service group to work with the HB lead
· Map the processes in each group – work has begun on this
· Share experience and best practice and develop standard operating processes to support consistency of practice.

The ongoing reporting for this work will be via the Patient Safety and Compliance group and onward to this committee

4.  FINANCIAL IMPLICATIONS
The risks related to not addressing these issues are reputational and financial 
· High-cost court penalties for noncompliance with timescales 
· Breaching patients’ human rights in DoLs cases opening the HB to legal challenge
· Resulting in fines and damages with no limits. If a patient is detained with no legal DoLs in place the financial penalty will be linked to every day the detention is active, adding up to substantial amounts.

There is also empirical reporting from all areas of a lack of oversight and monitoring of spend on legal advice and usage for court of protection work. Currently it has not been possible to collate the financial information to review, however this would prove useful for future planning and monitoring of spend. The management of disputes and the escalation to the court is also impacting on the length of stay in acute hospital beds which is a significant area of cost for the Health Board as a whole as well as reducing flow which escalates the risk in relation to standards of care.

5. RECOMMENDATION
From the information provided it is clear that there is a need for an identified lead for this work within each of the service groups supported by a central corporate lead.
Once this is in place the reporting structure can be developed with scrutiny provided by the Patient safety and compliance group reporting into this committee. This would provide the required governance. 

Members are asked to:
· Consider the information provided and endorse the plan outlined



	
Governance and Assurance


	Link to Enabling Objectives
(please choose)
	Supporting better health and wellbeing by actively promoting and empowering people to live well in resilient communities

	
	Partnerships for Improving Health and Wellbeing
	☐
	
	Co-Production and Health Literacy
	☐
	
	Digitally Enabled Health and Wellbeing
	☐
	
	Deliver better care through excellent health and care services achieving the outcomes that matter most to people 

	
	Best Value Outcomes and High Quality Care
	☐
	
	Partnerships for Care
	☐
	
	Excellent Staff
	☒
	
	Digitally Enabled Care
	☐
	
	Outstanding Research, Innovation, Education and Learning
	☐
	Health and Care Standards

	(please choose)
	Staying Healthy
	☐
	
	Safe Care
	☒
	
	Effective  Care
	☒
	
	Dignified Care
	☒
	
	Timely Care
	☒
	
	Individual Care
	☒
	
	Staff and Resources
	☒
	Quality, Safety and Patient Experience

	Decisions requiring court intervention are complex and often involve family members. They are stressful for patients and families and can delay treatment and extend hospital stays for long periods which is not in the patients’ best interests.
Efficient oversight and management of cases within the court arena will result in better outcomes for people.


	Financial Implications

	Funding has been agreed to support a permanent role to oversee this work and to be a lead for the Court of Protection work (Band 8A) going forward. 


	Legal Implications (including equality and diversity assessment)

	The Court of Protection is a superior court of record and is able to establish precedent and build up expertise in all issues related to lack of capacity. It has the same powers, rights, privileges and authority as the High Court. Delays in providing the information the court requires or not providing it at the quality expected can lead to sanctions from the court both financial and reputational.
Challenges to DoLS if found against the HB result in penalties costed per day of unlawful detention resulting in high-cost payments.


	Staffing Implications

	While there is funding for a role in corporate nursing to support this work it is acknowledged that this is a growing area of work and the current resource within the service groups appears insufficient

	Long Term Implications (including the impact of the Well-being of Future Generations (Wales) Act 2015)

	voice and control • prevention and early intervention • well-being • co-production • multi-agency.
The CoP supports the rights of those people who lack capacity and to support best practice when working in this area requires excellent communication and multiagency working. Any improvement in supporting complex cases requiring court intervention will address and improve all five aspects.

	Report History
	Initial report


	Appendices
	None.
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