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	Purpose of the Report
	The purpose of the paper is to present to the Mental Health Legislative Committee a report on the activity and compliance relating to the Mental Capacity Act 2005, including an update and assurance around the 
management of Deprivation of Liberty Safeguards 
(DoLS).


	Key Issues



	The bringing together of the reporting on the different elements of the MCA aims to ensure transparency on compliance with the MCA in practice. This supports the human rights of those vulnerable individuals’ who access the services of SBUHB. 

The report includes:
· Changes to the management of MCA across SBUHB including the reporting structure 
· Staff competency and training
· Supervisory Body and DoLS compliance
· Advocacy usage
· The Court of Protection 


	Specific Action Required 
(please choose one only)
	Information
	Discussion
	Assurance
	Approval

	
	☐	☐	☒	☐
	Recommendations

	Members are asked to receive the:
· New MCA/DoLS Service hosted by PCTSG 1st April 2024
· New in-house Level 3 MCA/DoLS Training Programme






MENTAL CAPACITY ACT COMPLIANCE REPORT


1. INTRODUCTION

The Mental Capacity Act (MCA) 2005, covering England and Wales, provides a statutory framework for people who lack capacity to make decisions for themselves, or who have capacity and want to prepare for a time when they may lack capacity in the future. It sets out who can take decisions, in which situations, and how they should go about this. 
The Act came into force during 2007. A Mental Capacity Amendment Act  (2019) was due to be implemented which would have implemented the Liberty Protection Safeguards, but the Westminster Government have decided that this will not be brought into force during this Parliament and so adherence to the 2005 MCA is still required.
This report outlines the requirements of the Act and reports against compliance. 

2. BACKGROUND
Historically, MCA compliance was reported via separate elements, with training data from Corporate Nursing and Deprivation of Liberty Safeguards (DoLS) information from Primary Care, Community and Therapies Service Group (PCTSG). Following work undertaken by Corporate Nursing and the PCTSG leads, MCA transferred to PCTSG on the 1st April 2024 to provide a health board wide enhanced MCA/DoLS team. 
This new MCA/DoLS team consists of; 
· 1 WTE MCA/DoLS Lead
· 1 WTE DoLS Specialist Practitioner MCA/DoLS
· 1 0.6 Practice Development Nurse (PDN)
· 3 WTE Best Interest Assessors (BIA)
· 1 WTE Business Support Manager
· 1 WTE Administrator
In line with this, the reporting format for MCA compliance has also been reviewed and aligned to the parts of the Act.



1. Performance
Part 1 of the Act – The Person
Principles of the Mental Capacity Act
The Act’s starting point is to confirm in legislation that it should be assumed that an adult (aged 16 or over) has full legal capacity to make decisions for themselves (the right to autonomy). Capacity must be decision specific and where an individual’s capacity is questioned staff involved in the care and treatment planning for patients must be competent and confident in applying the principles of the MCA. 

Training
This requires a robust training model that is easily accessible and meets the needs of the staff groups. A recent review of the training has shown several barriers: 
· Level one and level two e-learning were not easily located on the ESR system. Working with Workforce and Organisational Development a short training video was developed to support staff to easily access the right training for their level.
· Level three training provided by the university was not accredited and staff feedback was that it did not support applying the MCA in everyday practice. 
A piece of work was undertaken to review training models across the Health Boards in Wales and SBUHB is the only Health Board (HB), which commissions the front-line staff training from a higher education facility. The other Health Boards provide in house tailored training, which has been demonstrated to better support the application of the principles of the MCA in practice.
An all Wales approach is being considered and work is beginning to review and agree how best to support the mandatory requirements for MCA training within all the Health Boards. This work will be overseen by the MCA / DoLS expert group, in the interim a new training programme has commenced (May 2024), to bring SBUHB in line with the other Health Board areas.
Levels agreed are:
· Level one – all staff (e-learning)
· Level two – Staff who have direct patient contact (e-learning)
· Level three – Staff involved in care and treatment planning (face to face).  This commenced May 2024 and is delivered in house by the Specialist Practitioner for MCA/DoLS with the support of the PDN and BIA’s. The training programme consists of 40 half day training sessions across all sites within the Swansea Bay footprint. These sessions are accessible to staff via MCA/DoLS web page on SBUHB Intranet and SharePoint. 
The University will still be commissioned to provide the statutory training required for the following:
· Annual Best Interest Assessors updates
· Any new Best Interest Assessor training
· Annual Section 12 Doctor updates
This ensures compliance with the code of practice. This risk is reported on the HBRR at risk score of 12.

MCA/DoLS Training for the period

Committee members to note reporting changes for 2024 Q1 and onwards are now collated by PCTSG. Staff compliance as recorded by Service Group on ESR (Electronic Staff Record). Committee members are asked to note that ESR cannot provide an accurate measure of staff compliance as ESR calculates all Health Board staff rather than as a percentage of staff required to hold the competency. In addition to core training, bespoke MCA Training sessions have been provided where required. Best Interest Meeting training has been delivered for professionals in the Long Term Care team, as well as ‘Lunch & Learn’ Mental Capacity Act (2005) training for middle grade doctors following a request from the Morriston Emergency Department.  
Level 1 MCA/DoLS Training (ESR)






Level 2 MCA/DoLS Training (ESR)
	



Level 3 MCA/DoLS Training (F2F)









Positive feedback has been received following completion of evaluation forms, with 89.4% of attendees strongly agreeing that the training session was beneficial to their role. 


Waiting list for Level 3 training has reduced since commencing in May 2024. Priority places are given to staff who are patient facing, in areas of identified training need and high-risk areas such as HM Prison, MH&LD and Morriston Hospital Emergency Departments. Level 3 Training will continue to be monitored and reviewed to ensure that training needs are being met. Requests for Capacity Assessment Training continue to be received from Nursing and Medical Staff. Consideration for this bespoke training is being given however implementation of this additional training need is challenging due to limited resources within the team. This is to be reviewed in Q2.  

MCA in practice
The Health Board is working closely with Swansea and Neath Port Talbot Local Authorities to align practice on a regional basis. Quarterly regional meetings remain ongoing. A regional template for best interest meetings has been agreed via the HB Governance processes and will be rolled out to the hospital sites. MCA DoLS Team continues to work with All Wales MCA DoLS steering group chaired by PHW Safeguarding Group.
MCA Dols flow charts (Welsh and English) have been developed to support the wards in applying the MCA and the DoLS processes. These have been disseminated across all wards and departments within SBUHB. MCA DoLS Professional Development Nurse is engaging with all wards and departments to ensure that flowcharts are in place and that staff have a good understanding of MCA DoLS.

DOLS compliance

	Referrals received
	April
	May
	June
	Total

	Urgent

Standard following urgent

Standard

Review (Form 10)

Further (Form 2)

	18

N/A


33

2
	14

42


6

2


3
	34

38


6

0


8
	66

80


45

4


11


	Total
	53
	67
	86
	206




Breaches:
	Breaches from previous months

	2
	2
	3
	7




Please note, the numbers will not correlate each month as there is a monthly rolling backlog. 



Committee members are requested to note the recorded breach data for end of Q1. Utilising a consistent approach on breaches timescales, the data has shown significant improvement to the reported breaches. SBUHB remains heavily reliant on external BIA’s and will continue to breach in low numbers.

Governance and Risk
SBUHB is in line with the majority of other Health Boards in the management of MCA/DoLS but is still not meeting the expected targets and timescales for assessment and granting of DoLS applications in line with the Regulations and Codes of practice related to the MCA.
The resource needs to meet the demand for DoLS applications to meet the reporting targets. At time of reporting this data Swansea Bay University Health Board had the lowest resource of Best Interest Assessors of any Health Board in Wales – one Whole Time Equivalent (WTE) post, to meet what is an increasing demand for Dols assessments. On average during the reporting period, SBHB Supervisory Body received on average 68 applications per month for Q1. This would require a resource of at least 5 WTE posts, as an agreed average of three assessments per week is used as a benchmark across Wales. This is currently a risk noted on the HBRR scored at 16. 
Data reporting needs to accurately reflect the service delivery. The current data management system for Dols is not able to easily provide adequate information to support monitoring and reporting. This is currently a risk noted on the HBRR scored at 9. 
Risk Mitigation
Work is underway to improve the monitoring and reporting processes with SBUHB Digital Intelligence Service. A robust digital solution system for collecting and reporting the data in real time has commenced. Digital Solution commenced 17.05.2024 with Phase 1 of the new Dashboard on 22.07.2024. Phase 2 date is to be confirmed.
Best Interest Assessor resource since report date has increased from 1 WTE to 3 WTE posts, and is now part of an expanded MCA DoLS team hosted within the Primary Community and Therapies Service Group. The team are supported by the use of independent Assessors who work under a service level agreement for the Health Board. 

Independent Mental Capacity Advocacy (IMCA)
SBUHB remains the responsible body for the provision of MCA advocacy for the region. Following a tendering process by Welsh Government, the contract for IMCA & Relevant Person’s Representative (RPR) services transferred from Mental Health Matters Wales (MHMW) to Advocacy Cymru Services (ACS) on the 1st June 2024. This All Wales IMCA/RPR Contract is hosted by Corporate Nursing. Due to delay in commencement of the new contract (following a legal challenge by MHMW), agreement was to extend the MHMW contract until October 2024 for patients who are subject to Court of Protection advocacy support. This will allow for continuity of litigation support for HB vulnerable patients during this transition period. All new referrals are submitted to the new provider ACS. Due to a delay in transferring of IMCA services, data for Q1 is unavailable. 
 
Part 2
The Court of Protection and the Public Guardian
The Court of Protection was established under the terms of the Mental Capacity Act 2005 and is a specialist court, which makes specific decisions or appoints other people known as deputies to make decisions on behalf of people who lack the capacity to do so for themselves.
An application to the Court of Protection may be necessary for:
· particularly difficult decisions
· disagreements that cannot be resolved in any other way 
· situation where ongoing decisions may need to be made about the personal welfare of a person who lacks capacity to make decisions for themselves.
The person making the application will vary, depending on the circumstances. For example, a person wishing to challenge a finding that they lack capacity may apply to the court, supported by others (including IMCA) where necessary. 

For cases about serious or major decisions concerning medical treatment, the organisation responsible for the patient’s care will usually make the application. 

There are also a few types of cases that should generally be dealt with by the court, for example, cases where it is unclear whether proposed serious and/or invasive medical treatment is likely to be in the best interests of the person who lacks capacity to consent.

In SBUHB cases referred to the court of protection and orders made by the court which the Health Board must comply with, are managed by the service group Governance teams. All cases should be logged within the Datix system, but there is currently no agreed central oversight for this for the Health Board as a whole, which remains a risk.
Work has commenced from Q1 2024/25 on a review of the processes within SBUHB on the management and reporting of Court of Protection cases. Recruitment for a Court of Protection Lead Nurse is in process and will be hosted within Corporate Safeguarding.

FINANCIAL IMPLICATIONS

WG have agreed the continued funding for the Mental Capacity Act resource and Advocacy provision for 24/25. This allocation does not allow for inflationary or incremental uplifts. This has been reported back to WG as a concern.


RECOMMENDATION

The committee is asked to receive the:
· New MCA/DoLS Service hosted by PCTSG 1st April 2024
· New in-house Level 3 MCA/DoLS Training Programme


	Governance and Assurance


	Link to Enabling Objectives
(please choose)
	Supporting better health and wellbeing by actively promoting and empowering people to live well in resilient communities

	
	Partnerships for Improving Health and Wellbeing
	☒
	
	Co-Production and Health Literacy
	☐
	
	Digitally Enabled Health and Wellbeing
	☒
	
	Deliver better care through excellent health and care services achieving the outcomes that matter most to people 

	
	Best Value Outcomes and High Quality Care
	☐
	
	Partnerships for Care
	☒
	
	Excellent Staff
	☐
	
	Digitally Enabled Care
	☒
	
	Outstanding Research, Innovation, Education and Learning
	☐
	Health and Care Standards

	(please choose)
	Staying Healthy
	☐
	
	Safe Care
	☒
	
	Effective  Care
	☐
	
	Dignified Care
	☒
	
	Timely Care
	☐
	
	Individual Care
	☐
	
	Staff and Resources
	☐
	Quality, Safety and Patient Experience

	Ensuring the Health Board has an MCA lead with a team to support staff competence and compliance with MCA and DoLS will ensure the human rights of those patients who lack capacity are protected so that they receive the care they require, ensuring it is in their best interests ensuing they are treated with dignity and respect within the law.

	Financial Implications

	All expenditure is budgeted, however managing the level of DoLs applications remain challenging within the current resource 

	Legal Implications (including equality and diversity assessment)

	The MCA is primary legislation and the H is obliged by law to comply. The court of protection is a higher court with powers to set precedence and non adherence could result in high cost fines and significant reputational damage for the organisation


	Staffing Implications

	The resource within the team will need to be monitored against the level of DoLS applications and the need for support for patients with complex mental capacity issues within our hospital and community settings


	Long Term Implications (including the impact of the Well-being of Future Generations (Wales) Act 2015)

	With the rise in the elderly and learning disabilities population forecast, long term planning must take this into account when considering the future development of the MCA resource.
Every individual has the right to be involved in and collaborate in their care and treatment planning within the NHS and it procured placements. Robust oversight and management of MCA will ensure this is possible for those lacking capacity who are often the most vulnerable in our society. 

	Report History
	The report is presented at every Mental Health and Legislation Committee. 

	Appendices
	None. 





Attendees L3 Training May - June 24

Anticipated	14.05.24	22.05.24	12.06.24	19.06.24	13	13	20	20	Attended	14.05.24	22.05.24	12.06.24	19.06.24	6	10	16	16	Pre-Warned DNA	14.05.24	22.05.24	12.06.24	19.06.24	4	2	2	1	series 4	14.05.24	22.05.24	12.06.24	19.06.24	3	1	2	3	DNA	14.05.24	22.05.24	12.06.24	19.06.24	



Percentage of Delivery Group Attendancees

Sales	
Corporate	MGH	NPTSSG	PC	&	CT	MHLD	64	10	12	13	1	

FEEDBACK MAY TO JUNE

Strongly agree	Agree	Neutral	Disagree	Strongly disagree	1106	106	7	3	20	

Breaches 23/24

Breaches	April	May 	June 	July	August 	September 	October 	November	December 	January	February	March 	April	May 	June 	7	15	17	25	22	17	20	20	9	16	4	0	2	2	3	



MCA  DOLS Level 1 - April to June 2024


MGH	MH	&	LD	NPTSSG	PC	&	CT	Nurse director	EMRTS	Total	67	23	87	14	0	0	191	

MCA DOLS Level 2 - April to June 2024


MGH	MH	&	LD	NPTSSG	PC	&	CT	Nurse director	EMRTS	Total	80	27	87	29	2	1	226	

                                                                                         1

