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	Presented by
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	Freedom of Information 
	Open 

	Purpose of the Report
	To update the committee on the implications for the Health Board following the delay of the Liberty Protection Safeguards and the current status in relation to oversight of the Mental capacity Act


	Key Issues



	The UK Governments have decided not to implement the MCA (Amendment) Act 2019 in this Parliament and so removing the necessary legislation to implement LPS.

The Welsh Government remains supportive of the reforms that the LPS would have introduced and the need to strengthen the current DoLS system.

Due to written assurance that the 2023 funding will be ongoing, it has been used to support the development of an MCA/DoLS team with a dedicated MCA/DoLS lead.

Work to agree where all the elements of MCA/DoLS are sited and the overarching Governance for this within the HB.


	Specific Action Required 
(please choose one only)
	Information
	Discussion
	Assurance
	Approval

	
	☒	☐	☐	☐
	Recommendations

	Members are asked to:
· Note the update and ongoing work relating to MCA / DoLS






UPDATE ON THE HEALTH BOARD’S IMPLICATIONS AND RESPONSE FOLLOWING THE DELAY OF THE LIBERTY PROTECTION SAFEGUARDS (LPS)


1. INTRODUCTION

This update is to provide an update on the Health Board’s implications and response following the delay of the Liberty Protection Safeguards (LPS)


BACKGROUND
The Liberty Protection safeguards formed part of the Mental Capacity (Amendment) 2019 Act (MCA) and was to replace the Deprivation of Liberty Safeguards. (DoLS). The focus was to deliver simpler, more streamlined system, which puts the person being deprived of liberty at the heart of the decision-making process. On the 5th April 2023, the Westminster Government confirmed that the necessary legislation to implement the LPS would not be brought forward within this Parliament. 

It has been acknowledged nationally and regionally that the work undertaken to prepare for LPS has been worthwhile and the Welsh Government remains supportive of the reforms that the LPS would have introduced. To support the integration of the principles of the Mental Capacity Act into the care, support and treatment arrangements within Health and social care, the 2023/24 funding will be ongoing.
 
Swansea Bay
The LPS preparation work within the Health Board identified that the MCA was not well embedded into care and treatment planning and our workforce are were well aware of the principles of the MCA and how they apply in practice. 

The Welsh Government (WG) funding provided to Swansea Bay was used to provide 
· LPS awareness raising and training to enhance use of the MCA in practice
· Agency Best Interest assessors to reduce the backlog of cases requiring assessment
· Increase the Health Board resource

The funding has been allocated in the form of annual bids which identify to WG how we are using the funds to support this work, and going forward this is how funding will continue to be provided to the Health Board.

Currently in Swansea Bay HB there is no identified MCA lead, or recognised MCA team. The plan is therefore to use this funding to widen the remit of the DoLS team and build an MCA/DoLS resource for the Health Board. Current funding allows us to provide:

[bookmark: _GoBack]MCA/DoLS Lead			(Post in development)
DoLS team manager		(existing resource)
3 x Best Interest assessors	(1 existing and two new staff in post)
A Part time educator and		(New Post recruited)
A business manager to:		(New post recruited)
· Collaborate  with relevant service areas to coordinate MCA work including court of protection cases
· oversee the administration of the DoLS processes
· Work with the educator to collate and coordinate training. 

2. GOVERNANCE AND RISK ISSUES

A key factor in oversight and monitoring of our compliance with MCA DoLS has been the separate management streams for the various elements. This has supported the Health Board with the lack of a lead. However, it has not allowed for development of the services.

The lack of an MCA resource has impacted on support for the service groups. Working closely with Service group leads, the team has begun to support site staff with patients who may lack capacity to make life-changing decisions. They now provide representation to the Patient Escalation Group to support the service groups with issues, which may delay discharge.  Bespoke training is also now being developed and delivered to teams to increase the understanding and application of the MCA in practice, including undertaking capacity assessment and leading with best interest meetings. This is seeing benefits with patent flow, but also ensuring that during high-pressure times the Human rights and dignity of vulnerable patients s assured.

The DoLS team we have enhanced the resource to three WTE best interest assessors, however this is still the smallest resource of all of the Health Boards. Ideally, to equate the number of DoLS applications to the availability of Bes Interest Assessors SBUHB should have 6WTE. This would be in line with the other Health Boards.

To manage the current workload, we are using Independent Best Interest Assessors of which we currently have three regular individuals who can deliver the standard required. The increase in cases noted for June may be due to the efficacy of the awareness raising by the new BIA roles and the team as a whole or may be an anomaly. This will need to be monitored, but even with the increased resource, we continue to accrue a backlog. From a recent all Wales meeting it as evident that this is an issue that is wider than SBUHB. The service group and the DoLS team have reduced the backlog significantly and continue to have a rigorous focus on monitoring this.

There has been no dedicated resource to date to support this. It is divided between e-learning modules delivered by ESR and University based Level 2 and 3, with three yearly updates. The management and reporting for this has sat with the corporate safeguarding team, but the content and effectiveness of the training has not been fully reviewed for some time. The uptake is low and the difference between those booked on course and attendance has been poor recently. Alongside the HB wide staff training from awareness raising level 1 to MCA in practice level 3, the Health Board must provide annual updates for the Best Interest Assessors and Supervisory Body signatories.

With the recruitment of a part time education lead, work has begun to review MCA DoLS training across all the Health Boards to benchmark for best practice. Work has also undertaken with various leads within the service groups to review what training will support improved application of the MCA including DoLS in practice. This work is ongoing and aims to agree the HB training for 2024 onwards.
 
There has been extensive work undertake in relation to the provision of advocacy services for MCA. 
The HB holds the IMCA contract for the region, supporting IMCA usage by the Health board and both Swansea and Neath Port Talbot Local Authorities (LA). A further element is the Relevant Persons Representative (RPR), every person who is deprived of their liberty under the Mental Capacity Act must have a representative. This could be a family member or a friend but if there is no one suitable, the person will be entitled to support from a Paid Representative also known as a PRPR. The historic IMCA funding did not allow for this service and so the two LA’s and the HB have separate contracts with the provider to support this.

Over the past two years, the Welsh Government have made available a significant increase in funding for IMCA provision in anticipation of the changes LPS would bring. 
Even though LPS is not now being introduced during this Parliament, the increased funding has continued and the HB is working with the LA’s to ensure it is used to support the IMCA and RPR needs for the population for the area. 

This will continue for this year however, work is ongoing to move to an all Wales IMCA contract and SBUHB procurement and the corporate team have been involved in this process. The new all Wales contract is due to come into force in April 2024, and will require oversight and contract monitoring arrangements to be agreed.

There is a need to have a central area for application and communication in relation to CoP cases. Work with the corporate Governance team and the service group Governance leads has been ongoing and with the introduction of a MCA/DoLS lead it is hoped that this work can progress to support improved oversight and reporting of CoP cases for the HB.






3. FINANCIAL IMPLICATIONS

The £254,000 provided for 2023 /24 will be made available for SBUHB next year, however the resource for MCA /Dols will need to grow in relation to applications and the increased involved in supporting MCA in practice

4. RECOMMENDATION

The committee is asked to note the progress made and support the ongoing work in relation to:
 
The management of MCA DoLS for the HB
The review of MCA DoLS training
The transition to an All Wales IMCA contract.

	Governance and Assurance


	Link to Enabling Objectives
(please choose)
	Supporting better health and wellbeing by actively promoting and empowering people to live well in resilient communities

	
	Partnerships for Improving Health and Wellbeing
	☒
	
	Co-Production and Health Literacy
	☒
	
	Digitally Enabled Health and Wellbeing
	☐
	
	Deliver better care through excellent health and care services achieving the outcomes that matter most to people 

	
	Best Value Outcomes and High Quality Care
	☐
	
	Partnerships for Care
	☒
	
	Excellent Staff
	☒
	
	Digitally Enabled Care
	☐
	
	Outstanding Research, Innovation, Education and Learning
	☐
	Health and Care Standards

	(please choose)
	Staying Healthy
	☐
	
	Safe Care
	☒
	
	Effective  Care
	☐
	
	Dignified Care
	☒
	
	Timely Care
	☐
	
	Individual Care
	☒
	
	Staff and Resources
	☐
	Quality, Safety and Patient Experience

	Patients are entitled to be fully involved in the decision regarding their care and treatment. For those lacking capacity all decisions should be in their best interests and include families and those important to them. For those un befriended they are entitled to advocacy via and IMCA to support them and their access to the Court of Protection where necessary.
All Health Board staff involved in patient care planning and treatment must be competent in enacting the MCA in practice if we are to protect the human rights of the most vulnerable, this includes supporting access through the medium of welsh and also for those with protected characteristics.
A MCA / DoLS resource is essential to ensure we can deliver this across the Health Board.


	Financial Implications

	Currently there is a £20,000 shortfall for the required MCA/DoLS training.
The recurring funding from Welsh Government will support the resource to date including the development of an MCA resource, but additional BIA resource is likely to be required in the future and should for part of future planning.


	Legal Implications (including equality and diversity assessment)

	Compliance with the Mental Capacity Act is primary legislation. The Health Board will be held accountable for noncompliance through the Court of Protection, which holds the same level of accountability as the High Court. This means that reputational and financial penalties for noncompliance are at a higher level.
The requirement to support people to be as  involved in their decision making as possible including supporting through the medium of welsh and other languages including BSL as well as for those with protected characteristics is upheld I the principles of the Act. 
 


	Staffing Implications

	None currently

	Long Term Implications (including the impact of the Well-being of Future Generations (Wales) Act 2015)

	A robust MCA team supports longer-term collaborative working in the best interests for those patients who may lack capacity no and in the future. 

	Report History
	n/a

	Appendices
	Nil 
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