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Unconfirmed 
Minutes of the Mental Health Legislation Committee 
held on Thursday,  11th May 9.30am
via Microsoft teams
	Present 
	Stephen Spill 

Jackie Davies
Anne-Louise Ferguson

Jean Church                        
	Vice-Chair (in the chair) 
Independent Member

Independent Member 
Independent Member 



	In Attendance
	Gareth Howells

Janet Williams

Felicity Quance 

Hazel Lloyd
	Director of Nursing and Patient Experience

Service Group Director, Mental Health and Learning Disabilities
Internal Audit
Director of Corporate Governance

	
	Liz Stauber
Amanda Davies

Penny Cram
Carol Killa 

Stephen Jones
Claire Mulcahy

Malcolm Jones   
	Head of Corporate Governance 

Interim Long-Term Care Manager (for minute 09/23)

Mental Health Act Manager 
External Reviewer, Corporate Governance

Nurse Director, Mental Health and Learning Disabilities 

Corporate Governance Manager 

Associate Service Director for Mental Health and Learning Disabilities 

	
	
	


	MINUTE
	
	ACTION

	15/23
	WELCOME AND INTRODUCTIONS
	

	
	The Chair welcomed all to the meeting in particular Jean Church, Independent Member as this was her first meeting. 
	

	16/23
	APOLOGIES FOR ABSENCE
	

	
	Apologies for absence were received from 
	

	17/23
	DECLARATIONS OF INTEREST
	

	
	There were no declarations of interest. 
	

	18/23
	MINUTES OF THE PREVIOUS MEETING
	

	
	The minutes of the meeting held on 2nd February 2023 were received and approved as a true and accurate record. 
	

	19/23
	MATTERS ARISING
	

	
	There were no matters arising.
	

	20/23
	ACTION LOG
	

	
	The action log was received and noted, with the following updates provided:
(i) Action Point One – Mental Health Act Digitisation 

An update was still awaited from Welsh Government but should be progressed this year sometime
(ii) Action Point Two – Internal Audit Report 

Work is ongoing to action the recommendations in the report. An update will be provided at November 2023 meeting. 
	

	21/23
	WORK PROGRAMME
	

	
	The committee work programme was received and noted.
	

	22/23
	MENTAL HEALTH ACT 1983 MONITORING REPORT  
	

	
	A report providing an update on performance against the Mental Health Act 1983 monitoring report, together with care and treatment plans, and audit and action plans were received.
In introducing the report, Janet Williams highlighted the following points:
· The report covered the period January to March 2023;

· Section 5(2) had been used on thirty-one occasions; 
· Section 5(4)  was not used during this reporting period; 

· Section 2 (Admission for Assessment) had been used on fifty-seven occasions and mainly used for admissions to the inpatient ward at Neath Port Talbot; 

· Section 4 was not used during the reporting period. 

· There were no emergency child/ adolescent patient admissions to Ward F during this time; 
· There were seven new community treatment orders during the reporting period; 
· Thirty-four Section 136’s were implemented during January and March 2023; 
· Two in-patient deaths occurred during the period and were attributed to medical conditions/natural causes; 

· An unannounced visit by Healthcare Inspectorate Wales (HIW) took place at a Learning Disability Unit in January 2023, there were no issues requiring immediate assurance identified; 

· Some areas of improvement were identified. An implementation plan and timescales have been accepted and will be monitored via the service group; 

· The recruitment of Associate Hospital Managers was underway; 
· The quality assurance framework had been revised to align with the board-wide system and the Service Group Nurse Director was running a programme of unannounced visits to service areas;

· Two reviews had been conducted; Newton Ward, Caswell Clinic and Swn Y Afon. The Mental Health Act (MHA) team attended both visits and reviewed compliance with the Act and documentation; 
· Seven Mental Health Act training events had taken place; 

In discussing the report, the following points were raised:

Jackie Davies referred to the unannounced visit in January 2023 and queried what was the further patient information HIW had requested. Janet Williams advised that it was information specifically about the Brynafon Unit and the request related to the information available within the unit for patients and families. 
In relation to errors resulting in unlawful detention of patients, Jackie Davies commented on the disappointment of the MHA team, as many errors could be easily avoided. She was aware of the amount of effort and training that had been facilitated by the MHA team. She queried whether the position had deteriorated as the numbers appeared to have increased. Penny Cram advised it had slightly but the figures had been presented differently this time. The team have been working hard to reduce errors and this was evident in the decrease but there still remained easily avoidable errors which created further focus for the team. 
Steve Spill queried how patients were informed if an unlawful detention is detected. It was advised that patients were directly informed and advised they are ‘informal’ patients. A formal letter is also sent to the patient which includes all the detail. 

Anne-Louise Ferguson queried what the process was in terms of the checking of errors and asked whether paperwork was checked at the time of completion. Penny Cram informed that depended on which part of the paperwork it was and how many professionals were required to complete it. Senior ward staff do have a delegated duty to check and scrutinise paperwork on receipt but this can be affected by the other pressures on the ward. There was also the issue of timeliness in getting paperwork to the MHA team for further scrutiny and this also impacts on how long the patient is unlawfully detained. 
Penny Cram advised that in Wales, all paperwork requires a ‘wet’ signature, whereas in England they have a digital process in place. She highlighted the long standing action on the action log that remains with Welsh Government on digitisation. 

Steve Spill reiterated the concern of the committee in relation to adolescents in the adult inpatient beds at Ward F. He asked whether there was effort to avoid this. Janet Williams shared the concern and informed that this was common practice across Wales. There was a specific inpatient Unit at Princess of Wales Hospital but this remained a challenge to access. Conversations were currently ongoing within Welsh Health Specialised Services Committee (WHSSC) on the use of this Unit. 
Steve Spill referenced care and treatment plan (CTP) compliance and the responsibilities of health and the local authority in this and asked whether the previous issue had been resolved. Janet Williams informed that there had been some issues with both local authority and health compliance but that was being monitored. More specifically some issues had been identified via an audit at Ty Einon in Swansea and this was being addressed by the health board as it was not a local authority issue.
	

	Resolved: 
	The report be noted.
	

	24/23
	MENTAL CAPACITY ACT 2005 AND DEPRIVATION OF LIBERTY SAFEGUARDS MONITORING REPORTS 
	

	
	A report providing an update on the Mental Capacity Act (MCA) and Deprivation of Liberty Safeguards (DoLS) was received.  

In introducing the report, Amanda Davies highlighted the following points:

· An average of 67 referrals were received on a monthly basis; 
· During quarter four, 86% were marked as urgent authorisations; 
· The number of breaches during the period have reduced overall, as well as breach times. There were 18 breaches in January 2023; 

· The lack of BIA’s continues but through Welsh Government funding, recruitment had been undertaken for two more substantive best interest assessors. They commenced this role in April 2023; 

· There had also been an increase to the payment to external assessors from £120 to £250 per referral in order mitigate the risk; 

· 250 best interest assessments had been procured from an external agency but not all these had been completed;

· The UK Government had confirmed that they did not intend to bring forward the implementation of the Liberty Protection Safeguards in this parliament. 

In discussing the report, the following points were made:
Steve Spill referred to the increase to £250 fee for best interest assessments and queried what had been done regarding the poor performance of the company that had been outsourced to carry out assessments. Amanda Davies advised that the contract had ceased and the health board was only paying for assessments that had been carried out. The issue was that other health boards had also commissioned them to undertake this work so the resource was spread thinly. She advised that the increase in fee had been undertaken as an incentive to attract external assessors as agency fees for the same assessment would cost the health board £450. Steve Spill asked how long on average would an assessment take and it was advised 8 hours. 
The risk score of 20 on the health board risk register was noted by members. 
	

	Resolved: 
	The report be noted. 
	

	25/23
	HEALTH BOARDS IMPLICATIONS AND PREPAREDNESS SURROUNDING LIBERTY PROTECTION SAFEGUARDS  
	

	
	A report detailing the health board implications and preparedness surrounding liberty protection safeguards was received. 

In presenting the report Carol Killa highlighted the following points:
· The UK Government had decided not to implement the amendment in this Parliament, therefore removing the necessary legislation to implement LPS. 
· They remain supportive of the changes that would have been introduced and the need to strengthen the Deprivation of Liberty Standard (DoLS) system and will continue to work with health boards on this. 
· The funding to support the development of the DoLS team is now recurring and the aim to develop a Mental Capacity Act (MCA) resource will continue.
· A large proportion of funding has been used to employ two Best Interest Assessors (BIA’s) and the aim is to have five substantive BIA’s in post. As well as an MCA Lead and administration posts to implement MCA in practice; 
· This leaves a £150k shortfall in funding and no budget for training.
· Work has been underway to agree the governance and management structures and where this element of the legislation and care sits.

In discussing the report the following points were raised:

Steve Spill highlighted the £8m funding available across Wales,  of which £250k was allocated to the health board. Carol Killa informed that the £8m was to be split between local authorities and health boards. There was also £290k funding to improve Independent Mental Capacity Advocate (IMCA) services and this was also to be shared with the two local authorities.
Jackie Davies added that during benchmarking exercises, it was evident that the health board was under resourced in this area, she queried whether the recurrent funding allocated was enough to recruit the five BIAs required or was there a shortfall. Carol Killa informed there was a £150k shortfall and no budget for training. The aim was to utilise the MCA Lead post to support training going forward. 
Anne-Louise Ferguson queried the timescales on moving this forward, with no funding for further BIAs, would there be funding for the MCA lead. Carol Killa advised funding had been allocated for the lead, agreement was now needed on which service group this team would sit. 

Jackie Davies referred to the team responsible for implementing the new legislation and asked where these changes would leave them now. Carol Killa advised the team had moved their focus to MCA practice and that needed to continue. They work alongside the DoLS team and the aim was to have a combined MCA and DoLS team going forward. Other health boards with bigger resources have both teams combined and that was the gold standard.
	

	Resolved 
	The report be noted. 
	

	26/23
	COURT OF PROTECTION CASES 
	

	
	A report providing an update on Court of Protection Cases was received.
In introduction of the report, Hazel Lloyd highlighted the following points; 

· There were currently 44 matters on the Datix system falling under the remit of Court of Protection, most falling under category of Challenging an Authorisation. 

· Cases are managed by the individual Service Groups within Datix and the health board were currently using an external law firm to assist in this process;
· In some cases, the health board receives Section 49 requests from the Court of Protection, this can be challenging and time consuming for clinical staff, particularly for complex cases; 

· Training has been provided to staff on Section 49 requests and this was undertaken by Legal and Risk Solicitors.
	

	Resolved:
	The report be noted. 
	

	27/23
	MENTAL HEALTH (WALES) MEASURE 2010 MONITORING REPORT
	

	
	The Mental Health (Wales) Measure 2010 monitoring report was received.

In introducing the report, Janet Williams highlighted the following points:

· The health board consistently met the 80% target for part one of the measure excluding CAMHS (child and adolescent mental health services) data. 
· The health board now had direct responsibility of CAMHS since its repatriation in April 2023. 
· For Part two (Care and Treatment Planning) the health board met target for three of the twelve months. 
· An analysis of the data showed the area of most concern is in the Adult Community Mental Health Teams in Swansea and these issues were being addressed. 
· Parts three and four had been met consistently in the last quarter.

In discussing the report the following points were raised:

Jackie Davies referred to the risk issues highlighted in 3.2 of the report which states a drop in performance by the health care co-ordinators in CTP Compliance. Janet Williams informed this specifically related to Ty Einon in Swansea and assured this was being addressed via the ongoing action plan.
Steve Spill made reference to the table on page 4 of the report which showed the difference in compliance for CTPs for the local authority and the health board. He queried how this was the case and whether the patients were different for each. Malcolm Jones informed that they have different caseloads, for example some patients sat under the responsibility of social workers and some under the Community Psychiatric Nurses (CPN). The allocation of patients was undertaken via an allocation meeting which includes local authority and health colleagues. 
	

	Resolved:
	The report be noted. 
	

	28/23
	RECRUITMENT OF ASSOCIATE HOSPITAL MANAGERS 
	

	
	A report informing members of the recruitment of Associate Hospital Managers was received. 

In introduction of the report, the following points were raised; 

· Due to the retirement of a number of associate hospital managers, there was a requirement to recruit into these posts; 

· This had been on hold due to the changes due with LPS but since that had ceased, it was important to push forward with recruitment; 
· Interviews and checks had taken place and there would be a successful recruitment of between 4 and 6 post holders; 

In discussion, the following points were raised; 

Jean Church queried what was being done from a strategic perspective if this recruitment was essential and if the LPS implementation re-starts. Jackie Davies informed that the staff members were fully aware of the change in legislation which would be mean the role of hospital mangers would be made obsolete. They were not employees of the health board as such but worked on a casual, ad-hoc basis

Penny Cram added that if the role was abolished in the reform, an additional tier would be created in the tribunal services for the protection of patient’s rights and this staff group could seek roles in that space. 
	

	Resolved 
	The report be noted.
	

	29/23
	ITEMS TO REFER TO OTHER COMMITTEES
	

	Resolved
	There were no items to refer to other committees.
	

	30/23
	ANY OTHER BUSINESS 
	

	Resolved 
	There was no further business and the meeting was closed.
	

	31/23
	DATE OF THE NEXT MEETING
	

	
	The next meeting is to take place on Thursday, 3rd August 2023
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